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DISCUSSION: The application was denied by the District Director,
Boston, Massachusetts, and is now before the Assocliate Commissioner
for Examinations on appeal. The appeal will be dismissed.

The record reflects that the applicant was born on Apri in
the Philippines. The applicant’s father, ﬂwas
born in the Philippines in September 40  and acquired U.S.
citizenshi through his mother (the applicant’s randmother

: . The applicant’s mother,#
orn in the Philippines in March 1944 and was & national of € e

United States until July 4, 1946. The applicant’s mother never had
-a claim to United States citizenship and she was an alien when the
applicant was born. The applicant’s parents married each other on
September 29, 1962. The applicant claims that he acquired United
States citizenship at birth under § 301(g) of.the Immigration and
Naticnality Act (the Act), 8 U.S.C. 1401 (g) .

The district director determined the record failed to establish
that the applicant’s United States citizen parent- had been
physically present in the United States or one of its outlying
possessions for 10 years, at least 5 of which were after age 14, as
required under § 301(g) of the Act, 8 U.S.C. 1401 (g), at the time
of the applicant’s birth. The district director also determined

that the applicant failed to qualify under § 322 of the Act, 8 .

U.5.C. 1433, because he was over the age of 18 vyears.

The district director noted that the Philippines was granted
independence on July 4, 1946 so residence or physical presence in
the Philippines on and after that date no longer qualifies as=s

residence or physical presence in the United States as the term

"United States" is defined in § 101(a) (38) of the Act, 8 U.S.C.
1101 (a) (38) . It is also noted that the applicant’s father was never
physically present in the United States prior. to the applicant’s
birth. The record indicates that the applicant’s father made his
- first visit to the United States in 1972 when he visited New York
and San Francisco. The applicant’s father learned of his claim to
U.S. citizenship in the 1980‘'s and was approved for U.S,
citizenship registration on March 11, 1991. L

Cn appeal, counsel discusses the retention requirements in effect
-~on a child born abroad to a citizen parent and an alien parent
between May 24, 1934 and December 24, 1952 and the applicant’s
acquisition of U.S. citizenship at birth under § 301(d) of the Act

The retention requirements in effect at the time of the applicant'’s
father’s birth in 1940 under § 201(g) and (h) of NA 1940,
stipulated that a citizen child born abroad to one U.S. citizen and
one alien parent, in order to retain United States citizenship,
must demonstrate 5 years residence in the United States between
ages 13 and 21. The Act of 1952 stipulated that such citizen born
abroad must demonstrate 5 years of continuous physical presence in
the United States between the ages of 13 and 28 in order to retain
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citizenship. The Act of October 27, 1972, extensively liberalized
the retention requirements extending back to birth abroad after May
24, 1934, and reduced the period of continuous physical presence to
2 years. The retention requirements were eliminated by an amendment -
to the Act effective October 10, 1978. Persons born on or after
October 10, 1952, are relieved of the necessity of complying with
any retention requirements.

A citizen under the age of 28 Years who was subject to retention
requirements who did not become aware that he was a United States
¢itizen until he passed the age of 23 or 26 years, whichever wag
applicable, was not divested of his citizenship until he ‘had a
reasonable opportunity to come to the United States after first
having learned of his U.s. citizenship to complete the balance of
the period to age 28. Upon making a timely entry, the citizen is
regarded as having been constructively physically present in the
United States immediately prior to his 23rd or 26th birthday and as
having fully complied with the retention requirements when his
constructive physical presence and actual physical presence prior
to age 28 years total 5 years or 2 years, as applicable. :

- When awareness did not come into existence in time to permit entry .-
to be made before the age of 28 years, it was no longer possible to
literally satisfy the retention requirements and no physical
presence at all in the United States was required to retain
citizenship. The applicant’s father learned about his claim to U.S.
citizenship in the 1980’s and, therefore, he was not subject to the .
retention requirements. ' '

Montana v. Kennedy, 278 F.2d 68, affd. 366 U.S. 308 (1961), held
that to determine whether a person acquired U.S. citizenship at
birth abroad, resort must be had to the statute in effect at the
time of birth. Section 301(g) of the Act was in effect at the time
of the applicant’s birth. :

Section 301. The following shall be nationals and citizens of the
United States at birth: :

(d) a person born outside of the United States and its
outlying possessions of parents one of whom is a citizen
of the United States who has been physically present in
the United States or one of its outlying possessions for
a continuous period of one year prior to the birth of
such person, and the other of whom ig a national, but not
a citizen of the United States.

(g} a person born outside the geographical limits of the
United States and its outlying possessions of parents one
of whom is an alien, and the other a citizen of the
United States who, prior to the birth of such person, was
physically present in the United States or its outlying
possessions for a period or periods totaling not less
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than 10 years, at least 5 of which were after attaining
the age 14 years, shall be nationals and citizens of the
"United States at birth.

Counsel emphasizes that the applicant’s mother was a national of
the United States pursuant to § 308 of the Act, 8 U.8.C. 1408. As
indicated above, the applicant’s mother was a national of the
United States until July 4, 1946. She became an alien on that date
and was an alien at the time of the applicant’s birth, therefore,
the applicant could not have acquired U.8. citizenship at birth
under § 301(d) of the Act. ‘

Although residence or physical presence in the Philippines after
April 10, 1899 and before July 4, 1946 is considered residence or
physical presence in an outlying possession of the United States
for purposes of § 301(g) of the Act, the applicant’s father having
been born in September 1940 could only have accumulated 5 years and
10 months of physical presence prior to July 4, 1946 and none after
he reached the age of 14 years.

8 C.F.R. 341.2(c) states that the burden of proof shall be on the
claimant to establish the claimed citizenship by a preponderance of
the evidence. _ : 1

The applicant has not met this burden of establishing that his
father had been physically present in the . United States or an
outlying possession for a total of 10 years, 5 of which were after
the age 14. Accordingly, the appeal will be dismissed. ‘

ORDER: The appeal is dismissed.




